Leaving Against
Medical Advice

Key Risk Management Issues

What are key risk management and safety issues to consider when a resident requests to leave your facility or a
family member wants to discharge a resident against medical advice?

Does the resident understand the risks of leaving the facility against medical advice?

Does the resident have decision-making capacity to exercise their right to refuse care?

Is the resident making an informed choice or are family members or significant others coercing the
decision?

Have appropriate arrangements been made for continued care?

Does the resident have a safe place to live on discharge?

Issues to Consider

1. Resident Capacity — A resident with decision-making capacity can exercise their right to refuse medical care
and treatment and leave against medical advice. Healthcare providers have a responsibility to assess
decision-making capacity and support a safe discharge planning process. “State and Federal law requires a
nursing home to assess the home care that the resident will be discharged into to ensure that the
environment is safe and not risk a deterioration of the resident’s quality of life.”

(Source — Ask an Attorney. By David H. Fitch, Esq., Underberg & Kessler LLP. Ask An Attorney: Nursing Home Resident Discharge
Against Medical Advice (underbergkessler.com) (Accessed October 28, 2023)
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NORTH DAKOTA DECISION-MAKING CAPACITY

“As a competent adult, you have the right to control decisions about your own health care. You have the
right to accept or to refuse any treatment, service, or procedure used to diagnose, treat, or care for your
physical or mental condition.

You have the right to make your own health care decisions as long as you have the ability to:
1. Understand and appreciate the nature and consequences of a health care decision; and
2. Communicate a health care decision.”

Source - Making Health Care Decisions in North Dakota: (wrhs.com) (Accessed October 28, 2023)
23-12-13. Persons authorized to provide informed consent to health care for incapacitated persons - Priority. North Dakota
Century Code t23c12 (nd.gov) (Accessed October 28, 2023)
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https://www.underbergkessler.com/post/ask-an-attorney-nursing-home-resident-discharge-against-medical-advice#:~:text=One%20of%20a%20resident%E2%80%99s%20options%20is%20the%20right,of%20and%20understanding%20the%20consequences%20of%20such%20actions.%E2%80%9D
https://www.underbergkessler.com/post/ask-an-attorney-nursing-home-resident-discharge-against-medical-advice#:~:text=One%20of%20a%20resident%E2%80%99s%20options%20is%20the%20right,of%20and%20understanding%20the%20consequences%20of%20such%20actions.%E2%80%9D
https://www.wrhs.com/images/pdf/Making_Health_Care_Decisions.pdf
https://www.legis.nd.gov/cencode/t23c12.pdf#nameddest=23-12-13
https://www.legis.nd.gov/cencode/t23c12.pdf#nameddest=23-12-13

MINNESOTA DECISION-MAKING CAPACITY

"Decision-making capacity" means the ability to understand the significant benefits, risks, and alternatives
to proposed health care and to make and communicate a health care decision.”

Source - Sec. 145C.01 MN Statutes (Accessed October 28, 2023)
524.5-102 Definitions. Persons authorized to provide informed consent to health care for incapacitated persons — Sec. 524.5-102
MN Statutes (Accessed October 23, 2023)

SOUTH DAKOTA DECISION-MAKING CAPACITY

“Every person has the right to make their own health care decisions, but there might come a time when
you or a family member is not capable of making those decisions. Durable powers of attorney for health
care and living wills can help plan ahead for these times. In the absence of these tools, South Dakota law
authorizes others to make health care decisions for those unable to make their own.

By law, a person is incapable of giving informed consent if:
e Aguardian has been appointed for the person;
e The court has determined the person to be legally incompetent;
e |t has been determined in good faith by the person's attending physician.”

Source - South Dakota Attorney General (sd.gov) (Accessed October 28, 2023)
Health Care Consent — SDLRC - Codified Law 34-12C-3 (sdlegislature.gov) (Accessed October 28, 2023)

Resident Rights — Nursing home residents have rights and protections under the law. Residents have the right

to be informed about their medical condition, medications, to see their own doctor and the right to refuse
medications and treatments. Rights & protections in a nursing home | Medicare (Accessed October 28, 2023)

A Guide to Your Rights as a Resident of a Nursing Facility in the State of North Dakota. Updated 2023.
nursing-facility-resident-rights.pdf (nd.gov) (Accessed October 28, 2023)
Minnesota Department of Health, Combined Federal and State Bill of Rights for Residents in
Medicare/Medicaid Certified Skilled Nursing Facilities or nursing facilities Combined Federal and State Bill
of Rights (Accessed October 28, 2023)
South Dakota Long Term Care Facility, Resident’s Bill of Rights. SD Department of Human Services
(Accessed October 28, 2023)

o You Have a Voice. South Dakota State Long-Term Care Ombudsman Program.

https://ltcombudsman.org/uploads/files/support/LTC Rights Booklet.pdf
o Assisted Living Residents’ Rights DHS Assisted Living Poster (2-26) (ltcombudsman.org)

Informed Refusal — A decision to leave against medical advice ideally includes the resident/legal

representative participating in an informed refusal of care discussion with consideration of the following
elements:
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The resident/legal representative has been given information necessary to make an informed health care
decision

The information was presented in manner and language the resident/legal representative can understand
including continued care needs

The risks and benefits of continuing and refusing care and treatment were discussed and confirmed with
an opportunity to ask questions
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https://www.revisor.mn.gov/statutes/cite/145C.01
https://www.revisor.mn.gov/statutes/cite/524.5-102
https://www.revisor.mn.gov/statutes/cite/524.5-102
https://atg.sd.gov/victim/seniors/healthcareconsent.aspx#gsc.tab=0
https://www.sdlegislature.gov/Statutes/Codified_Laws/2056493
https://www.medicare.gov/what-medicare-covers/what-part-a-covers/rights-protections-in-a-nursing-home#:~:text=In%20addition%2C%20your%20rights%20as%20a%20nursing%20home,10%20Spend%20time%20with%20visitors%20More%20items...%20
https://www.hhs.nd.gov/sites/www/files/documents/DHS%20Legacy/nursing-facility-resident-rights.pdf
https://www.health.state.mn.us/facilities/regulation/billofrights/docs/borcombined_eng_reg.pdf
https://www.health.state.mn.us/facilities/regulation/billofrights/docs/borcombined_eng_reg.pdf
https://dhs.sd.gov/ltss/ombudsman.aspx
https://ltcombudsman.org/uploads/files/support/LTC_Rights_Booklet.pdf
https://ltcombudsman.org/uploads/files/support/DHS_Assisted_Living_Poster_(2-26).pdf#:~:text=Your%20rights%20under%20South%20RIGHTS%20Dakota%20state%20law,exercise%20self-%20determination%2C%20and%20control%20everyday%20physical%20needs

4. Violation of Rights — If an informed refusal of care (against medical advice discharge) is being
requested/executed by the resident/legal representative or family, and there is concern for the welfare,
safety, or care of the resident, follow state laws for reporting to Adult Protective Services.

e Adult Protective Services North Dakota — Reporting Abuse and Neglect of a Vulnerable Adult
https://www.hhs.nd.gov/adults-and-aging/reporting (Accessed October 29, 2023)
e Adult Protective Services Minnesota - Adult protection / Minnesota Department of Human Services

(mMn.gov) (Accessed October 29, 2023)
e Adult Protective Services South Dakota - SD Department of Human Services (Accessed October 29, 2023)

5. Discharge Plan for Safe Return Home — Encourage residents and family members to participate in regular care
planning meetings which may include a discharge plan for a safe return to home. Proactively discuss the
resources needed to reduce the likelihood of a deterioration in quality of life for the resident once
discharged.

Resources

e The Refusing Resident: Risk Management Principles
William C. Wilson, ESQ. Caring for the Ages. DOI: https://doi.org/10.1016/j.carage.2017.06.013
The Refusing Resident: Risk Management Principles - Caring for the Ages (Accessed October 28, 2023)

e AMA Documentation Form Release of Responsibility for Discharge Against Medical Advice (med-pass.com)
(Accessed October 28, 2023)

This document is not intended to be taken as advice regarding any individual situation and should not be relied upon as such. Marsh &
McLennan Agency LLC shall have no obligation to update this publication and shall have no liability to you or any other party arising out of
this publication or any matter contained herein. Any statements concerning actuarial, tax, accounting or legal matters are based solely on
our experience as consultants and are not to be relied upon as actuarial, accounting, tax or legal advice, for which you should consult your
own professional advisors. Any modeling analytics or projections are subject to inherent uncertainty and the analysis could be materially
affected if any underlying assumptions, conditions, information or factors are inaccurate or incomplete or should change. d/b/a in
California as Marsh & McLennan Insurance Agency LLC; CA Insurance Lic: 0H18131. Copyright © 2018-2024 Marsh & McLennan Agency
LLC. All rights reserved. MarshMMA.com

This educational document, which does not reflect any official policy or opinion of Siders HealthCare Consulting, LLC, is provided for
informational purposes only. It is not intended to provide legal or medical advice, nor is it intended to be an exhaustive list of all risks that
need to be addressed for a healthcare organization. While every effort is made to provide accurate information, changes may occur, and
inaccuracies happen despite best efforts. This information is not a substitute for individual consultations with professionals in these areas
and should not be relied on as such. Please work with your legal counsel, business advisor, or health care professional to develop a plan
that is specific to your organization. © 2018-2024 Siders HealthCare Consulting, LLC.
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https://www.hhs.nd.gov/adults-and-aging/reporting
https://mn.gov/dhs/people-we-serve/adults/services/adult-protection/
https://mn.gov/dhs/people-we-serve/adults/services/adult-protection/
https://dhs.sd.gov/ltss/adultprotective.aspx
https://doi.org/10.1016/j.carage.2017.06.013
https://www.caringfortheages.com/article/S1526-4114(17)30261-5/fulltext#:~:text=The%20Centers%20for%20Medicare%20%26%20Medicaid%20Services%20surveyor,options%2C%20expected%20outcomes%2C%20and%20consequences%20of%20refusing%20treatment.
https://www.med-pass.com/index.php/release-of-responsibility-for-discharge-against-medical-advice-100-pad.html

